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Executive Summary

This paper is the final component of a multifaceted research project on legal and
institutional responses to land and resource use conflicts in Northern Alberta. The paper
evaluates the situation of forest-based Aboriginal communities faced with intensifying resource
development in the northern boreal region of Alberta. It considers the extent to which the rights
and interests of Aboriginal Peoples are acknowledged, protected and accommodated in the
provincial resource allocation and development process.

The paper begins with a brief discussion of Aboriginal and treaty rights in the context of
Treaty 8, which covers Northern Alberta, and draws some implications of this analysis for the
provincial resource development process. A review of the provincial government’s policies and
commitments with respect to Aboriginal Peoples follows. Next, the paper focuses on certain
government initiatives that seek to accommodate Aboriginal rights and interests in the resource
development process. These include cooperative management agreements, legislation in relation
to the disposition of mineral rights on Metis Settlements Lands, and various processes of
consultation with Aboriginal Peoples. The final section examines certain initiatives of the
resource sector towards Aboriginal Peoples, using the Athabasca Oil Sands region as a case
study. The paper concludes that the provincial government shows a growing awareness of the
need to address Aboriginal and treaty rights issues and has taken some steps to address these
issues. Nevertheless, the government needs to undertake a complete review of its resource
legislation in order to identify ways to effectively protect and accommodate the rights of
Aboriginal Peoples.
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1.0 Introduction

The northern half of Alberta (the boreal forest region) is sparsely populated. Only 6.3%
of the total provincial population lives in that vast area.' By contrast, all of Alberta’s Metis
settlements, and 51% of Alberta’s Aboriginal population are located in that region.” The region
has a wealth of natural resources. It contains a large proportion of Alberta’s forested lands (90%)
and produced 73% of the provincial timber harvest in 1996/1997.% Six of Alberta’s seven pulp
mills are located within or immediately adjacent to the region.* The region also accounts for a
significant proportion of conventional oil and gas production (42% and 37% of the provincial
total respectively), and the totality of the province’s production of oil sands (bitumen).’
Agricultural activity is expanding within the area, notably in the Peace River region, where
forested land continues to be cleared for agricultural purposes.® All of these resource sectors
have growth potential and the production of conventional oil and gas, oil sands as well as timber
resources is expected to intensify over the foreseeable future.’

The significant cumulative environmental impacts of intensifying resource development
on Alberta’s boreal forest region have been brought to the attention of the public, government
and industry and widely debated in the past few years.® The impacts of these developments on
Aboriginal Peoples living in the boreal forest region have been equally serious but much less
publicized. These impacts include the social disruption associated with the sudden influx of
workers to relatively isolated communities that had been shielded from close contact with
western lifestyles and values. They also include the health and cultural impacts resulting from
the deterioration of land and water ecosystems, notably the impacts on wildlife and its habitat as

'Richard R. Schneider, Alternative Futures: Alberta’s Boreal Forest at the Crossroads (Edmonton: The
Federation of Alberta Naturalists and The Alberta Centre for Boreal Research, 2002) at 12.

’Government of Alberta, Northern Development Branch, Economic and Demographic Profile of Northern
Alberta (Peace River: October 1998) at 27.

3Ibid. at 17.

*Alberta Environmental Protection, The Boreal Forest Natural Region of Alberta, April 1998, Chapter 3 —
Human activities in the BFNR and their environmental impacts, at 88.

Government of Alberta, supra note 2 at 18.

SSchneider, supra note 1 at 15-16.

7 Ibid. at 69-72.

¥ For an overview of the ecological impacts of intensifying resource development in the boreal forest and

relevant sources, see Monique M. Ross, Legal and Institutional Responses to Conflicts Involving the Oil and Gas
and Forestry Sectors, CIRL Occasional Paper #10 (Calgary: Canadian Institute of Resources Law, January 2002).

CIRL » OCCASIONAL PAPER #12 <« 1



well as from air pollution.” These impacts have deeply affected the traditional economy, and the
very cultural integrity, of the affected Aboriginal communities.'

Aboriginal communities have dealt with the onslaught of resource development in their
traditional lands in a variety of ways. They have used legal and political tools to attempt to slow
down, if not entirely stop, resource development or to mitigate its negative impacts on the land
and on their communities. In certain cases, the conflict between resource companies (notably oil
and gas and forestry) and Aboriginal Peoples has led to acts of civil disobedience, such as road
blockades.!" At the same time, Aboriginal communities with record levels of unemployment and
poverty have sought to obtain a share of the considerable economic benefits generated by
resource development on their traditional lands. They have also attempted to obtain from the
provincial government the right to develop or extract the resource, on their own or jointly with
industry, or at a minimum to secure some business opportunities and employment for their
people.

This report evaluates the situation of forest-based Aboriginal communities confronted
with intensifying resource development in the northern boreal region of Alberta. The question it
attempts to answer is the following: to what extent are the rights, interests and values of
Aboriginal Peoples acknowledged, protected and accommodated in the provincial resource
allocation and development process? In order to answer this broad question, a set of other
questions needs to be investigated: 1) What are those Aboriginal rights, interests and values and
how are they affected by resource development? 2) Is the provincial government acknowledging
its constitutional responsibilities towards Aboriginal Peoples? 3) Are the rights and interests of
Aboriginal Peoples accounted for in the legislative and regulatory framework of resource
development in Alberta? 4) How are resource companies dealing with Aboriginal Peoples whose
land and resource uses are affected by their activities?

The report is in five parts: 1) a brief discussion of Aboriginal and treaty rights in the
context of Treaty 8; 2) a review of the provincial government’s policies and commitments with
respect to Aboriginal Peoples; 3) an assessment of the extent to which the legal and regulatory
regime applicable to resource development accommodates the rights and interests of Aboriginal
Peoples; 4) a case study of resource companies’ efforts to address the concerns of Aboriginal
communities affected by industrial developments; and 5) conclusions.

’Alberta Environmental Protection, Northern River Basins Study — Report to the Ministers 1996
(Edmonton, 1996) at 54-61.

Ibid. at 61: “Archival information and traditional knowledge interviews suggest that development has
caused a deterioration in the cultural and physical health of affected aboriginal communities”. See also Andrew
Huff, “Resource Development and Human Rights: A Look at the Case of the Lubicon Cree Indian Nation of
Canada” (1999) Colorado Journal of International Environmental Law and Policy 161, discussing the effects of oil
and gas exploitation on the traditional economy and health of the Lubicon.

11E.g., the road blockade set up by the Lubicon Cree in 1988, as described in John Goddard, Last Stand of
the Lubicon Cree (Vancouver: Douglas & Mclntyre, 1991) at 171-194.
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2.0 Aboriginal and Treaty Rights in Northern Alberta

2.1 Discussion

The boreal forest region of Alberta is almost entirely encompassed within Treaty 8, one
of Canada’s numbered treaties. Treaty 8 covers a much larger area, since it extends into northeast
British Columbia and the northwestern corner of Saskatchewan, and reaches north to the south
shore of Great Slave Lake in the Northwest Territories. Treaty negotiations began in 1899, and
the various Aboriginal groups living in this vast territory signed or adhered to Treaty 8 in the
Spring and Summer of 1899 and 1900. Some Aboriginal groups, such as the Lubicon Cree, were
entirely bypassed by the Treaty Commissioners and did not have an opportunity to adhere to the
treaty at the time.'” For these groups that did not sign the treaty and have not yet settled their
claims with the federal government, the issue of unextinguished Aboriginal rights, including title
to the land, remains unsettled.

Pursuant to the written text of Treaty 8, the Aboriginal signatories agree to “cede, release,
surrender and yield up to the Government of the Dominion of Canada ... all their rights, titles,
and privileges whatsoever to the lands included” within the treaty.”” In exchange, the treaty
recognizes to the Aboriginal signatories the right to continue hunting, trapping and fishing
throughout the area encompassed in the treaty, subject to government regulation aimed at
wildlife conservation, and except on tracts that “may be required or taken up from time to time
for settlement, mining, lumbering, trading or other purposes.”"*

Without getting into a detailed analysis of the terms of the treaty and of the rules of
interpretation developed by the courts,'” it may simply be noted here that the written text of the
treaty is only the starting point for an analysis of its terms. A long line of decisions by the
Supreme Court of Canada has established that the oral terms and the understanding of the
meaning and intent of a treaty by the Aboriginal parties are equally important in the
interpretation of its terms.'® Further, the courts have held that “treaties should be interpreted in a
manner that maintains the integrity of the Crown, particularly the Crown’s fiduciary obligation
towards aboriginal peoples”, and that “any limitations which restrict the rights of the Indians

These included several Cree groups living in the interior north of Lesser Slave Lake. See Goddard, supra
note 11 at 11-12.

BTreaty No. 8, Made June 21, 1899, and Adhesions, Reports, etc. (Ottawa: Queen’s Printer, 1966).

"“These two restrictions on treaty rights are known as the “regulatory limitation” and the “geographical
limitation”.

An analysis of Treaty 8 is found in Monique M. Ross & Cheryl Y. Sharvit, Forest Management in
Alberta and Rights to Hunt, Trap and Fish Under Treaty 8 (July 1998) 36:3 Alberta Law Review at 645.

"For a detailed elaboration by the Supreme Court of Canada of the principles applicable to treaty
interpretation, see R. v. Sioui, [1990] 1 S.C.R. 1025; R. v. Sparrow, [1990] 1 S.C.R. 1075; R. v. Badger, [1996] 1
S.C.R. 771; R. v. Marshall, [1999] 3 S.C.R 456. These principles were recently applied by the Federal Court of
Canada in the Benoit decision, a case also involving Treaty 8: Benoit v. Canada, [2002] F.C.T. 243.
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under treaties must be narrowly construed”.!” For the Aboriginal signatories, Treaty 8 was
primarily a peace treaty which guaranteed that their way of life, embodied in their rights to hunt,
trap and fish, would be protected in perpetuity. As noted by the Supreme Court in the Badger
case, “it is clear that for the Indians the guarantees that hunting, fishing and trapping rights

would continue was the essential element which led to their signing of the treaties”.'®

In 1930, the federal government transferred control and ownership of Crown lands and
natural resources to the three Prairie provinces under the Natural Resources Transfer Agreements
(NRTAs)."” Paragraph 12 of the Alberta Agreement states that provincial fish and game
legislation will apply to Aboriginal Peoples, subject however to the Aboriginals’ right to hunt,
trap and fish for food on “unoccupied” lands or on lands to which they may have a right of
access, a right which the Province “assures to them”. The province assumed a constitutional
obligation to fulfill the promises made to the Indians by the treaty, notably to secure to them “the
continuance of the supply of game and fish for their support and subsistence” and to protect their
rights to hunt, trap and fish.*” The Supreme Court has held that paragraph 12 of the NRTA has
both limited and expanded the treaty rights.”’ The NRTA “evidenced a clear intention to
extinguish” the treaty right to hunt commercially; however, the NRTA did not extinguish or
replace the treaty right to hunt for food, but protected and in fact expanded it.** The geographical
area of the right to hunt for food has been extended to include the whole of the province, and the
way in which hunting can be conducted has been removed from the jurisdiction of the
province.” In the Breaker case, the Provincial Court of Alberta noted as follows: “Paragraph 12
of the NRTA, as modified, empowered the Province of Alberta to act in the stead of the Federal
Government with the same duties and responsibilities. There is a duty on the province to not
unjustifiably infringe on either the Treaty right itself or as modified in the NRTA.”**

Badger, supra note 16 at 781 and 794.

"®Badger, supra note 16 at 792.

YThe three agreements are found as schedules to the Constitution Act, 1930, R.S.C. 1985, App. 11, No. 25.

*paragraph 12 reads as follows: “In order to secure to the Indians of the Province the continuance of the
supply of game and fish for their support and subsistence, Canada agrees that the laws respecting game in force in
the Province from time to time shall apply to the Indians within the boundaries thereof, provided, however, that the
said Indians shall have the right, which the Province hereby assures to them, of hunting, trapping and fishing for
food at all seasons of the year on all unoccupied Crown lands and on any other lands to which the said Indians may
have a right of access.”

'Badger, supra note 16 at 773 and 795.

“Ibid. at 796.

31bid. at 818; R. v. Horseman, [1990] 1 S.C.R. at 933. Note that this interpretation of para. 12 of the NRTA
has been questioned: see Justice Wilson’s dissent in Horseman at 913-922 and C. Bell, “R. v. Badger: One Step
Forward or Two Steps Back?” (1997) 8 Constitutional Forum 21.

#R. v. Breaker, [2001] 3 C.N.L.R. 213, para. 394.
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The provincial government and the beneficiaries of Treaty 8 take a vastly different view
of the terms of the treaty and of the NRTA,” notably the “geographical limitation” on the treaty
rights. The provincial position, based on a literal interpretation of the written terms of the treaty,
appears to be that the government has an unlimited right to “take up” or “occupy” any Crown
lands for resource development, thereby extinguishing treaty rights.”® However, this view is
contrary to the principles of treaty interpretation referred to earlier, and the case law does not
support that position.

The Supreme Court has held that whether or not land has been “taken up” is a question of
fact that must be resolved on a case-by-case basis. Crown land is only considered to be taken up
or occupied when it is put to a visible use that is incompatible with the exercise of the treaty
right.”” For a treaty right to be considered incompatible with occupancy of the land by the
Crown, “it must not only be contrary to the purpose underlying that occupancy, it must prevent
the realization of that purpose”.2 Thus, it has been held that the use of Crown lands for forestry
purposes is not necessarily incompatible with a treaty right to hunt.*’ Indeed, in Justice Huddart’s
opinion in the Halfway River case, the issuance by the Crown of a logging permit “can be seen as
allowing the temporary use of some land for a specific purpose, compatible with the continued
long-term use of the land for Halfway’s traditional hunting activities. The Crown was asserting a
shared use, not a taking up of land for an incompatible use”.*® A distinction is therefore drawn
between Crown use that constitutes a “taking up” of lands that precludes the exercise of hunting,
fishing and trapping rights, and Crown use that allows a “sharing” of the land and is compatible
with uses by Aboriginal Peoples.

*First Nations still dispute the validity of the NRTA, which they argue was unilaterally enacted by the
federal government without their consent. First Nations in Alberta, Manitoba and Saskatchewan have launched a
lawsuit against the federal government to challenge the legality of the NRTA: see Jamie Honda-McNeil,
Cooperative Management in Alberta — An Applied Approach to Resource Management and Consultation with First
Nations (Edmonton: Faculty of Graduate Studies, University of Alberta, Spring 2000) at 49.

*See Report of the Royal Commission on Aboriginal Peoples, Restructuring the Relationship, Volume 2,
Part Two (Ottawa: Minister of Supply and Services, 1996) at 433: ”Canada and Alberta take the position that any
rights the Dene Tha’ may have had to lands outside their reserves were extinguished absolutely — according to the
text of the document — by Treaty 8.” The Alberta government’s views are similar to those advanced by the
government of British Columbia in Halfway River First Nation v. B.C., [1999] 4 CN.L.R. 1 (B.C.C.A.), para. 100:
“So the appellants say that as a result of the “geographical limitation” in Treaty 8 the Crown is entitled to take up
Treaty lands for “settlement, mining, lumbering, or other purposes” without violating any promise made by the
Crown to the Indians. As there has been no infringement of Indian treaty rights, no “justification” analysis is
required.” See also the federal government’s stand in the Mikisew case, where the federal Minister argued that since
the lands in question had been taken up for purposes of a national park (Wood Buffalo National Park), the Mikisew
Cree could no longer claim treaty rights on that land: Mikisew Cree First Nation v. Canada (Minister of Canadian
Heritage), [2002] 1 C.N.L.R. 169 (F.C.T.D.), para. 60.

"Badger, supra note 16 at 804.
%Sjoui, supra note 16 at 1073.
»Badger, supra note 16 at 804, citing R. v. Strongquill, [1953] 8 W.W.R. (N.S.) 247 (Sask. C.A.).

*Halfway River, supra note 26, para. 173.
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Further, to hold that the Crown’s right to “take up” land is unlimited and absolute, is
untenable. In the Halfway River case, Justice Huddart held:

... the Indian’s right to hunt granted to the signatories of Treaty 8, and the Crown’s right to
regulate, and to require or take up lands, cannot be given meaning without reference to one
another. They are competing, or conflicting rights as has been recently affirmed in R. v. Sundown,
[1999] S.C.J. No. 13 at paras. 42 and 43. The Indians’ right to hunt is subject to the “geographical
limitation”, and the Crown’s right to take up land cannot be read as absolute and unrestricted, for
to do so (as even the Crown concedes) would render the right to hunt meaningless.

.. it is unrealistic to regard the Crown’s right to take up land as a separate or independent right,
rather than as a limitation or restriction on the Indians’ right to hunt.’'

The Federal Court of Canada reached a similar conclusion vis-a-vis the federal
government’s power to take up land in the Mikisew case, another Treaty 8 case:

The treaty makes it clear that the “taking up” of land will be the exception, not the rule. The
“taking up” of land will happen gradually, perhaps temporarily, and deliberately. It clearly was not
intended to occur automatically on all the land surrendered.

The approach of the Crown forwarded here would render the 1982 constitutionalization of the
treaty rights meaningless. It is clear that post-1982, the Crown cannot unilaterally defeat treaty
rights. This position taken by the Minister cannot be reconciled with the honour and integrity of
the Crown as a fiduciary.”

Some legal experts question whether the provincial Crown has indeed the authority to
“take up” or “occupy” land, and further whether provincial resource legislation which is
otherwise valid is applicable when it relates to land-based rights such as the rights to hunt, trap
and fish. >* Shin Imai argues that the “taking up” of treaty lands falls within the core federal
authority over “Indians, and Lands reserved for the Indians” under subsection 91(24) of the
Constitution Act, 1867. In his view, the NRTA transferred authority to the province to regulate
with respect to conservation matters, but the authority to “take up” lands remains with the federal
government.”* Nigel Bankes analyzes the implications of Delgamuukw for provincial resource
legislation and concludes that provincial laws (such as oil and gas, mining, forestry, planning or
expropriation laws) that relate to matters included within the core or primary jurisdiction of the
federal government under “lands reserved” should be held inapplicable. The “lands reserved”

*'Halfway River, supra note 26, paras. 134, 136.

2Mikisew, supra note 26, paras. 39, 85. See also Patrick Macklem’s analysis of the regulatory and
geographical limitations of Treaty 9: “The Impact of Treaty 9 on Natural Resource Development in Northern
Ontario” in M. Asch, ed., Aboriginal and Treaty Rights in Canada: Essays on Law, Equality, and Respect for
Difference (Vancouver: UBC Press, 1997) 97 at 127: “An open-ended interpretation of either of the two
qualifications on hunting, trapping, and fishing rights would confer an unbridled authority upon government actors
to extinguish precisely that which Aboriginal signatories thought they were protecting.”

33Shin Imai, “Treaty Lands and Crown Obligations: The “Tracts Taken Up” Provision” (2001) 27 Queen’s
L.J. at 34-38; Nigel Bankes, “Delgamuukw, Division of Powers and Provincial Land and Resource Laws: Some
Implications for Provincial Resource Rights” Case Comment (1998) 32 U.B.C. L. Rev. 317.

**Shin Imai, supra note 33 at 34-38.
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category includes land-based rights such as the rights to hunt, trap and fish.>> In the Taku River
case, Justice Rowles of the Court of Appeal of British Columbia agreed that the Supreme Court
analysis in Delgamuukw applies not only to the ability of a province to extinguish Aboriginal
rights, but3;‘would also apply so as to limit the power of the province to infringe aboriginal rights
and title.”

To the extent that a provincial government is entitled to infringe treaty rights by “taking
up” land for resource development, certain legal duties attach to the exercise of its powers. Brian
Slattery suggests that a fiduciary obligation arises when the Crown exercises its discretion with
respect to Aboriginal land rights. It is grounded in the trust relationship existing between
Aboriginal Peoples and the Crown. It applies to the provincial Crown when it acts unilaterally to
affect Aboriginal lands, rights, property or interests or assumes discretionary powers to affect
adversely Aboriginal interests protected by the trust relationship.’’” Patrick Macklem also notes
that “the grant of authority to ‘take up’ lands, either for listed or unlisted purposes, is subject to
the Crown’s overarching fiduciary obligation to exercise its discretion in accordance with the
interests of Aboriginal peoples.”

Further, Crown actions which lead to an infringement of constitutionally protected treaty
rights, whether as a result of a “taking up” of lands for incompatible purposes or the imposition
of a “shared use”, must be justified under the Sparrow justification test.” The Supreme Court
has held that “it is equally, if not more important to justify prima facie infringements of treaty
rights” as it is to justify infringements of aboriginal rights, and that the provincial government
owes to the First Nations the same duty as the federal government to not infringe unjustifiably
their treaty rights.** The first step in the justification analysis is to establish that in infringing the
right, government is pursuing a valid legislative objective. Second, government must establish
that the means used to pursue that valid legislative objective uphold the honour of the Crown and
are in keeping with the Crown’s fiduciary duty to Aboriginal Peoples. Depending on the
circumstances of the case, this may involve giving priority to the Aboriginal right in question, or
at least infringing the right as minimally as possible. Government will not be able to demonstrate

Bankes, supra note 33 at 350. See also Brian Slattery, “Understanding Aboriginal Rights” (1987) 66 Can.
Bar Review at 774-782.

Taku River Tlingit First Nation v. B.C. (Project Assessment Director), [2002] 2 C.N.L.R. 312 (B.C.C.A.)
para. 151 (leave to appeal to S.C. granted Nov. 14, 2002). In the Haida decision, Justice Lambert interpreted Justice
Rowles’ statement as follows: “From the context it is clear that what was being said was that the Provincial
Legislature lacked capacity to authorize an infringement by a law in relation to a matter coming within the class of
subjects “Indians, and Lands reserved for the Indians”. But, of course, the Provincial Legislature has the legislative
capacity to authorize what proves to constitute an infringement of aboriginal title by a law of general application”:
Haida Nation v. B.C. (Min. of Forests), [2002] 2 C.N.L.R. 121 (B.C.C.A.), para. 32.

"Brian Slattery, “First Nations and the Constitution: A Question of Trust” (1992) 7 Can. Bar Rev. 261.
3¥patrick Macklem, supra note 32 at 130.

**Badger, supra note 16 at 813-815; Halfway River, supra note 26, para. 176; Mikisew Cree, supra note 26,
para. 86.

““Badger, supra note 16 at 814, 820.
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that it has satisfied its fiduciary duty if it has not consulted adequately with the affected
Aboriginal Peoples. Another factor in the justification test is whether fair compensation is
available in situations of expropriation.

2.2 Implications for Provincial Resource Development

What does this interpretation of treaty rights mean for provincial resource development?
The provincial government is under an obligation to ensure that it acts in the best interests of
Aboriginal Peoples when allowing resource development on Crown lands encompassed within
Treaty 8. Any provincial legislation or regulation that potentially affects the treaty rights to hunt,
trap and fish must give proper protection to these rights. As stated by the Supreme Court in the
Sparrow decision, “the extent of legislative or regulatory impact on an existing aboriginal right

may be scrutinized so as to ensure recognition and affirmation”.*' This has several implications.

First, the provincial government must ensure that the legislative scheme governing the
development of natural resources permits the accommodation of treaty rights with the competing
rights issued to land and resource users.*” There may be a need to review resource legislation that
grants a large amount of discretion to decision-makers in order to ensure that the statutory
scheme provides them sufficient guidance as to the way in which they should uphold Aboriginal
and treaty rights. The Supreme Court has found that government “may not simply adopt an
unstructured discretionary administrative regime which risks infringing aboriginal rights in a
substantial number of applications in the absence of some explicit guidance”, and that such
discretionary legislation may be found to represent a prima facie infringement of aboriginal or
treaty rights.” The legislation or regulations must provide the representatives of the Crown
“sufficient directives” to ensure that they will respect the treaty rights.

Second, resource development cannot be allowed to impair the lands and resources upon
which Aboriginal Peoples depend to such an extent that the treaty rights to hunt, trap and fish can
no longer be exercised and that they cannot gain subsistence from these activities. Commenting
on the impact of clear-cut logging on Aboriginal rights, Justice Seaton of British Columbia’s
Court of Appeal notes: “I cannot think of any native right that could be exercised on lands that
have recently been logged.”** Patrick Macklem suggests that treaty rights “ought to be viewed as
not only conferring the right to engage in the activity listed by the terms of the treaty, but also
including the right to expect that such activity will continue to be successful, measured by
reference to the fruits of past practice.” In other words, the health and integrity of wildlife

*ISparrow, supra note 16 at 1110.
*As noted by Madam Justice Huddart in Halfway River: “The larger question may be whether the
province’s forest management scheme permits the accommodation of treaty and aboriginal rights with the perceived

rights of licensees™: supra note 26 at para. 171.

“R. v. Adams, [1996] 3 S.C.R. 101; R. v. C6té, [1996] 3 S.C.R. 139; also R. v. Marshall, supra note 16 at
para. 64.

*“MacMillan Bloedel v. Mullin (1985) 61 B.C.L.R. 145 at 151.

“Macklem, supra note 32 at 117.
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populations and habitat must be maintained at such a level that the activities of hunting, trapping
and fishing remain viable. The provincial government should make every effort to protect not
only the lands and resources, but also continuing access of Aboriginal Peoples to the fish and
wildlife, without which the rights to hunt, trap and fish become meaningless. In the Saanichton
case, the British Columbia Court of Appeal, applying the Supreme Court decision in Simon, held
that “the right to carry on the fishery encompasses other rights which are incidental to the rights
granted by the treaty”.*® The construction of a marina would have prevented the Saanich people
from travelling freely to and from the fishery and would have destroyed fish habitat. The Court
concluded that a provincial licence of occupation that derogates from a treaty right “is of no

force or effect”.?’

Third, in order to infringe the treaty rights as minimally as possible and to find
accommodation between the activities protected by treaty and the competing land and resource
uses, the government has an obligation to consult the First Nations potentially affected by its
actions in a timely and meaningful way. Much has been written on the Crown’s obligation to
consult with First Nations, notably on the sources and nature of the obligation.*® The courts and
legal writers have taken different views as to whether consultation is required in order to
determine the existence of Aboriginal or treaty rights, or whether it is simply required to justify
infringement of rights which have already been established. Lawrence and Macklem have
suggested that “the duty to consult is not simply one element of a justification test governing
infringements of existing Aboriginal or treaty rights. The duty to consult also operates ex ante on
the parties, requiring the Crown to initiate discussions with any First Nation whose interests
appear to be adversely affected by a proposed Crown action to attempt to jointly determine the
rights of the respective parties.”* This view has been confirmed by two recent decisions of the
Court of Appeal of British Columbia, which held that the Crown’s obligation to consult with
Aboriginal Peoples arises absent a proven aboriginal right.”’ In Taku River, Justice Rowles stated
that the Crown’ s proposition that the obligation to consult only arises after aboriginal rights or

*Saanichton Marina Ltd. v. Claxton (1989) 36 B.C.L.R. (2") 79 at 92 (B.C.C.A.). The term “reasonably
incidental” was further defined and applied by the Supreme Court in R. v. Sundown [1999] 1 S.C.R. 393, paras. 26-
33.

“"bid. at 92.

*E.g., Robert J.M. Adkins & Elissa A. Neville, “Consultation with First Nations: Revisiting the Sources
and Nature of the Obligation” and Shawn Denstedt & Alice Woolley, “Developing with First Nations: Identifying
and Satisfying Legal Obligations to First Nations in Oil and Gas Development”, in The Canadian Bar Association
National Environmental Law Conference, March 2000, Calgary, Alberta; John J.L. Hunter, “Consultation with First
Nations: When Does the Obligation Arise?”, Pacific Business & Law Institute, Canadian Aboriginal Law 2000,
Vancouver, October 2000; Barbara Fisher, “The decision in Paul v. Forest Appeals Commission: Its Impact on the
Duty to Consult and the Determination of Aboriginal Rights”, Pacific Business & Law Institute, Aboriginal Law
Update, Vancouver, December 2001; Cheryl Sharvit, Michael Robinson & Monique M. Ross, Resource
Developments on Traditional Lands: The Duty to Consult, CIRL Occasional Paper #6 (Calgary: Canadian Institute
of Resources Law, February 1999).

“Sonia Lawrence & Patrick Macklem, “From Consultation to Reconciliation: Aboriginal Rights and the
Crown’s Duty to Consult” (2000) 79 Can. Bar Rev. 252 at 267.

'Taku River and Haida, supra note 36.
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title have been established in court proceedings “rests on a misreading of the decisions of the
Supreme Court of Canada” and that accepting that proposition “would effectively end any
prospect of meaningful negotiation or settlement of aboriginal land claims”.”' In Haida, Justice
Lambert agreed with Justice Rowles’ findings about what he called “the timing fallacy”, and
further noted that the duty to consult “does not arise simply from a Sparrow analysis of s. 35. It
stands on the broader fiduciary footing of the Crown’s relationship with the Indian peoples who

are under its protection”.”

The onus is then on the provincial Crown, before allowing resource development that
may potentially infringe upon Aboriginal and treaty rights, to meet its fiduciary obligation by
engaging in consultations with Aboriginal Peoples to ascertain the extent and nature of their
rights. The inquiry into Aboriginal and treaty rights cannot be conducted by government acting
on its own; it requires the active participation of the affected First Nations. As noted by Justice
Huddart in Halfway, “only the first nation will have information about the scope of their use of
the land, and of the importance of the use of the land to their culture and identity”.”® This
information is crucial to determining whether a proposed resource allocation or development is
compatible with an Aboriginal or treaty right, and whether a particular right has been or may be
infringed by the Crown’s action. The provincial government must ensure that this information
base, upon which proper consultation depends, is available at an early stage in the resource
allocation and development process.

Fourth, when the above conditions have been met and infringements of Aboriginal or
treaty rights cannot be avoided, the resource development process must provide for the awarding
of compensation. Fair compensation in situations of expropriation is one of the considerations of
the justification test articulated in Sparrow.”* In the Delgamuukw case, Chief Justice Lamer
found that “compensation for breaches of fiduciary duty are a well-established part of the
landscape of aboriginal rights: Guerin” and that the amount of compensation depends on the
nature of the right affected, the nature of the infringement and “the extent to which aboriginal
interests were accommodated”.”® In the Mikisew Cree case, Justice Hansen stated: “At the
present time, I am not aware of any jurisprudence that applies an analysis of the adequacy of
compensation offered for the infringement of a treaty right.”>® Justice Hansen further noted that
“the issue of compensation would have to be explored in good faith, and in a transparent manner
that would permit an informed First Nation to consider the conditions upon which they could
voluntarily agree to the infringement of their treaty rights.””’” Compensation for infringement of

S1Taku River, ibid. at paras. 194 and 174.

**Haida, supra note 36 at paras. 41-47 and 55.

>Halfway River, supra note 26 at para. 180.

R. v. Sparrow, supra note 16 at 1119: “Within the analysis of justification, there are further questions to
be addressed, depending on the circumstances of the inquiry. These include [...] whether, in a situation of
expropriation, fair compensation is available [...].”

>*Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010 at 1114.

**Mikisew, supra note 26 at para. 175.
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Aboriginal or treaty rights therefore requires adequate consultation with the affected First
Nation.

There is a convergence of opinion from the courts and legal writers that the provincial
government is under an obligation to engage in consultation and negotiation with Aboriginal
Peoples to seek protection and accommodation of their rights in the resource development
process. To what extent is the Alberta government acknowledging its constitutional obligations
towards First Nations? And how is the government meeting these obligations in the course of
allowing resource development to occur on Treaty 8 lands? The following sections explore these
issues further.

3.0 Provincial Policies and Commitments with Respect to
Aboriginal Peoples

In Alberta, the most comprehensive document addressing Aboriginal issues is the policy
entitled Strengthening Relationships: The Government of Alberta’s Aboriginal Policy
Framework, released in 2000.>® This document sets out the basic structure for existing and new
provincial policies to address First Nation, Metis and other Aboriginal issues. It is noteworthy
that the Policy focuses first on socioeconomic opportunities, and only secondly on issues of
Aboriginal and treaty rights, the constitutional obligations of the government, and consultation
with Aboriginal Peoples regarding public land uses and resource development, all of which are
grouped under the heading “Clearer Government Roles and Responsibilities™.

The Policy asserts that “when the western treaties were signed, Aboriginal title, including
rights on ‘traditional lands’, was ceded and replaced by treaty rights” and that “only the Alberta
government has a legal right of ownership and management of provincial lands and resources”.”
This assertion of exclusive provincial ownership and managerial powers over provincial lands
and resources is in itself problematic and it is sure to antagonize and raise objections from First
Nations that dispute the provincial interpretation of Treaty 8 and the NRTA.®® Next, the

provincial government commits itself to meeting all of its treaty, constitutional and legal

*Tbid.

*Government of Alberta, Strengthening Relationships: The Government of Alberta’s Aboriginal Policy
Framework (Edmonton: 2000).

*Ibid. at 14, 17.

%The First Nations perspective is that Treaty 8 was a peace treaty allowing for a sharing of resources and
that the Indians did not sell or cede title to land and resources, but simply agreed to loan them (see e.g., Lorraine D.
Hoffman-Mercredi & Phillip R. Coutu, Inkonze, The Stones of Traditional Knowledge: A History of Northeastern
Alberta (Edmonton: Thunderwoman Ethnographics, 1999) chapter 10, The Fraudulent Treaty, at 241-263). Further,
First Nations point out that the NRTA transferred control and ownership of Crown lands and resources to the
province “subject to any other trusts existing in respect thereof, and to any interest other than that of the Crown in
the same” (NRTA, supra note 19, s. 1) and further, dispute the validity of that transfer without their consent.
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obligations respecting the use of public lands.®’ This includes honouring Aboriginal uses,
including the rights to hunt, fish and trap on public lands, as provided for in the various treaties,
as well as in the 1930 NRTA. The government undertakes to “acknowledge and respect the
existing treaty and other constitutional rights of Aboriginal people in provincial legislation,

. . 62
policies, programs and services”.

With respect to consultation, the policy states that the Government of Alberta will,
“where appropriate, consult affected Aboriginal people about proposed regulatory and
development activities that may infringe existing treaty, NRTA or other constitutional rights”.**
While the commitment to consult Aboriginal Peoples on resource development is made, the basis
and nature of the duty to consult remain unclear and the language used in the document is
ambiguous. First, consultation is to take place “where appropriate”, which opens the door for
discretionary decisions by government as to when consultation is deemed to be “appropriate”. In
addition, the term “existing” treaty, NRTA and constitutional rights may be interpreted
differently by government and Aboriginal peoples. Further, there is uncertainty as to the nature
of the consultation to be undertaken.

On the one hand, the Policy asserts that it is the government’s role, “not the role of
industry”, to consult with affected Aboriginal Peoples where constitutional rights may be
infringed.* This implies an acknowledgement of the fiduciary and constitutional obligation
owed by the provincial Crown to Aboriginal Peoples. On the other hand, in the context of
resource development, the government encourages “a ‘good neighbour’ approach based on
respect, open communication and cooperation”.> The policy states that proponents of resource
developments are expected to consult with potentially affected communities and people, and that
government, Aboriginal communities and industry are encouraged to facilitate dialogue and
participate in good faith. A distinction appears to be made between consultation by government
based on the potential infringement of constitutionally protected rights, and consultation by
industry in the context of resource development. Given the significant impacts of resource
development such as oil and gas and forestry on lands and resources and on the land-based rights
of Aboriginal Peoples in northern Alberta,® it is difficult to conceive of any resource
development that may not potentially infringe the constitutional rights of Aboriginal Peoples. As
the discussion earlier in this report of the Crown’s right to “take up” lands suggests, the
provincial government does not have unrestricted powers and is under a fiduciary obligation to
ensure recognition and accommodation of Aboriginal and treaty rights when allowing resource
development on Treaty 8 lands.

%IStrengthening Relationships, supra note 58 at 14.
“Ibid. at 17.

®Ibid. at 18.

*Ibid. at 15.

pid.

56See Section 1 of this Occasional Paper.
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The Policy states that the government will work with communities and industry to use
existing mechanisms and develop new ones to consult appropriately on resource development
and land use decisions.”” The next section of this Occasional Paper examines the legal and
regulatory framework for resource allocation and development in order to determine what these
“existing mechanisms” for consultation with Aboriginal Peoples may be.

The Aboriginal Policy Framework also acknowledges the need to develop “baseline
studies of traditional uses”.®® Traditional land use and occupancy studies are commonly accepted
means to document and map traditional and contemporary land and resource uses by Aboriginal
communities.” The government undertakes, in consultation with First Nations and industry, to
facilitate the development of best practice guidelines for such studies, and further to negotiate
protocols with Aboriginal communities to address issues of management and security of
sensitive information, and to “work with all interested people to facilitate timely baseline
studies”.”’ In addition, the government promises to work with Aboriginal communities to
identify and place notations on specific sites. Although no link is established between traditional
use studies and consultation processes, presumably the traditional use studies would support and
give meaning to any consultation process between government and Aboriginal Peoples with
respect to public land uses and resource development. A prerequisite to determining the potential
impacts of resource development on traditional uses, notably on Aboriginal rights to hunt, trap
and fish, is adequate knowledge about the use of the area slated for development by Aboriginal
Peoples. Only Aboriginal communities have knowledge about their traditional and current land
and resource uses, as well as about sites and areas of particularly significance to them.
Traditional land use and occupancy studies provide a means for these communities to initiate the

process of collecting and sharing that knowledge.

In the area of forestry development, another important policy commitment towards
Aboriginal Peoples is found in the National Forest Strategy and the Canada Forest Accord, both
of which were signed by the government of Alberta in 1998.”" The five-year national forest
strategy is designed to “guide Canada’s efforts in sustainable forest management as we enter a

%7Strengthening Relationships, supra note 58 at 18.
*1bid. at 18.

%The following definition of “land use and occupancy study” is found in Terry Tobias, Chief Kerry’s
Moose: a guidebook to land use and occupancy mapping, research design and data collection (Vancouver: Ecotrust
Canada and Union of B.C. Indian Chiefs, 2000) at 1: “First Nation peoples carry maps of their homelands in their
heads. For most people, these mental images are embroidered with intricate details and knowledge, based on the
community’s oral history and the individual’s direct relationship to the traditional territory and its resources. Land
use and occupancy mapping is about documenting those aspects of the individual’s experience that can be shown on
a map. It is about telling the story of a person’s life on the land. Over time individual experience becomes part of the
collective oral traditions, a story of much grander proportions. In this respect, use and occupancy mapping is a
means to help record a nation’s oral history.”

"Strengthening Relationships, supra note 58 at 18

"lCanadian Council of Forest Ministers, National Forest Strategy 1998-2003, Sustainable Forests: A
Canadian Commitment (Ottawa, May 1998) and Canada Forest Accord, (Ottawa, May 1, 1998/April 1, 2001).
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new millennium”.”* The strategy outlines a collective vision and goal, and identifies nine
strategic priorities that will guide the policies and actions of Canada’s forest community,
including governments, industries, non-government organizations, communities and individuals.
Strategic Direction Seven is entitled “Aboriginal Peoples: Issues of Relationship.” It states as a
principle that “Aboriginal peoples have an important and integral role in forest development,
planning and management” and that “forest management in Canada, therefore, must recognize
and make provision for Aboriginal and Treaty rights and responsibilities, and respect the values
and traditions of Aboriginal peoples regarding the forests for their livelihood, community and
cultural identity”.” In the Forest Accord, the Canadian Ministers responsible for forests commit
to fulfill their vision by notably:

Recognizing and making provision for Aboriginal and treaty rights, ensuring the involvement of
Aboriginals in forest management and decision-making, consistent with these rights, supporting
the pursuit of both traditional and modern economic development activities, and achieving
sustainable forest management on Indian Reserve Lands.”

This high level of commitment to the protection of Aboriginal and treaty rights, and to
the involvement of Aboriginal Peoples in forest management “consistent with these rights”, is
noticeably absent from the Alberta Forest Legacy, the outcome of a three-year extensive
consultation process with Albertans to develop a provincial forest conservation strategy.”” None
of the recommendations submitted to government in the proposed strategy, and none of the